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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTERN DIVISION
UNITED STATES OF AMERICA,
Plaintiff,
v. Hon. Sean F. Cox
CITY OF DETROIT, ET AL., Case No. 77-71100
Defendants.

SCHEFF, WASHINGTON & DRIVER, P.C.

GEORGE B. WASHINGTON (P 26201)

JOYCE P. SCHON (P 73362)

Attorneys for the Proposed Interveners Local 207 and the SAAA
645 Griswold - Suite 1817

Detroit, Michigan 48226

313-963-1921

MOTION TO INTERVENE AS PARTIES DEFENDANT BY
LOCAL 207 OF THE AMERICAN FEDERATION OF STATE, CITY AND
MUNICIPAL EMPLOYEES (AFSCME) AND THE SENIOR
ACCOUNTANTS, ANALYSTS AND APPRAISERS ASSOCIATION (SAAA)

Pursuant to Rules 19 and 24 of the Federal Rules of Civil Procedure, Local 207 of
the American Federation of State, City and Municipal Employees (AFSCME)(“Local
207”) and the Senior Accountants, Analysts and Appraisers Association (SAAA) move to
intervene in this action as a matter of right under Rule 24(a) or, alternatively,
permissively under Rule 24(b). In support of this motion, Local 207 and the SAAA state

as follows:
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1. Local 207 is the largest City of Detroit AFSCME Local, representing over one
thousand employees of Detroit’s Department of Water and Sewerage
(DWSD). Local 207 has been a party to AFSMCE’s Master Agreement with
the City of Detroit for over 40 years. Local 207 also has a supplemental
agreement.

2. The SAAA is an association representing 310 employees in the City of
Detroit, about half of whom work at the DWSD as accountants, data systems
personnel and similar personnel. The SAAA is unaffiliated with AFSCME
and has been party to its own Master Agreement with the City of Detroit for
over 40 years.

3. Under the Michigan Public Employment Relations Act, MCL 423.201, et seq.,
the City of Detroit is required to bargain with both Local 207 and the SAAA
and to bargain on a city-wide basis.

4. Local 207 and the SAAA thus have interests in this case that will be impaired
and compromised if they are not parties in this action.

5. No other party to this action can defend the interests of Local 207 and the
SAAA or of their respective members.

6. Local 207 and the SAAA have filed a timely motion to intervene in this case
for the following reasons:

A. Both Local 207 and the SAAA are necessary parties in this action and the
Court cannot deem this motion untimely because the Court had a duty
under Rule 19 to provide notice to and service upon Local 207 and the

SAAA before the Court considered any request for injunctive relief
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restraining their bargaining rights and the enforcement of their collective
bargaining contracts.

B. The Court also had a duty under Rule 65 to provide notice or to assure that
other parties provided notice to Local 207 and the SAAA before issuing a
permanent injunction restraining the enforcement of their contracts with
the City of Detroit.

C. The Court had no jurisdiction under the Clean Water Act to issue
injunctive relief against Local 207 or the SAAA or their contracts with the
City because they have not violated that Act in any way.

D. If the Court had jurisdiction over Local 207 and the SAAA and their
contracts under the All Writs Act, 28 U.S.C. s. 1651(a), it had a duty to
refuse to exercise that jurisdiction until Local 207 and the SAAA were
specifically notified of a request for relief against the enforcement of their
bargaining rights and contracts.

E. The Court further violated Rule 24 by depriving Local 207 and the SAAA
of any opportunity to file a motion to intervene before this date because
the Court’s Root Cause Committee and this Court kept the
recommendations of the Root Cause Committee secret until November 4,
2011, which is the same day that this court entered its injunctive order
restraining the enforcement of the key sections of the contracts and
bargaining obligations that Local 207 and the SAAA have under clearly-

established state law.
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F. Granting intervention at this time will not prejudice any legitimate interest
of existing parties because this Court’s order of November 4, 2011, based
as it is on an unsworn report issued by representatives of the City of
Detroit claiming the need to violate state law, violates the well-established
law prohibiting this Court from entering an order allowing City officials to
violate state law simply because those officials say in unsworn documents
that the only way they can comply with federal law is by violating state
law.

Local 207 and the SAAA have attached the Declarations of John Riehl and Susan
Glaser, a proposed answer, and a brief in support of this motion. They have also filed a
motion to dissolve or in the alternative, stay or stay pending appeal of this Court’s
November 4, 2011 injunctive order and a motion asking this Court to recuse itself from
any consideration of this motion or of the request to dissolve or stay this Court’s Order of
November 4, 2011.

By the proposed interveners Local 207 and the
SAAA’s attorneys,

SCHEFF, WASHINGTON & DRIVER, P.C.
s/George B. Washington

GEORGE B. WASHINGTON (P 26201)

JOYCE P. SCHON (P73362)

645 Griswold - Suite 1817

Detroit, Michigan 48226
313-963-1921

Dated: November 28, 2011
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ISSUES PRESENTED
I

A. MAY THE COURT ISSUE A PERMANENT INJUNCTION AUTHORIZING CITY
OFFICIALS TO VIOLATE THEIR COLLECTIVE BARGAINING CONTRACTS
AND STATE LAW WHERE THE SOLE FACTUAL BASIS FOR THAT
INJUNCTION IS AN UNSWORN REPORT BY CITY OFFICIALS CLAIMING
THAT THEY CAN ONLY COMPLY WITH THE CLEAN WATER ACT BY
VIOLATING THE STATE’S LABOR LAWS?

B. MAY THE COURT DENY LOCAL 207 AND THE SENIOR ACCOUNTANTS
ASSOCIATION THE RIGHT TO INTERVENE IN THIS ACTION ON THE
GROUNDS OF TIMELINESS WHERE THE COURT VIOLATED RULE 19 OF
THE FEDERAL RULES OF CIVIL PROCEDURE BY ISSUING A PERMANENT
INJUNCTION AGAINST LOCAL 207 AND THE SENIOR ACCOUNTANTS
WITHOUT FIRST NOTIFYING AND JOINING THEM AS INDISPENSABLE
PARTIES?

C. MAY THE COURT DENY LOCAL 207 AND THE SENIOR ACCOUNTANTS
ASSOCIATION THE RIGHT TO INTERVENE IN THIS ACTION ON THE
GROUNDS OF TIMELINESS WHERE THE COURT VIOLATED RULE 65 OF
THE FEDERAL RULES OF CIVIL PROCEDURE BY ISSUING A PERMANENT
INJUNCTION AGAINST THEM WITHOUT FIRST NOTIFYING THEM AND
PROVIDING THEM A HEARING ON THAT INJUNCTION?

D. MAY THE COURT DENY LOCAL 207 AND THE SENIOR ACCOUNTANTS
ASSOCIATION THE RIGHT TO INTERVENE IN THIS ACTION ON THE
GROUNDS OF TIMELINESS WHERE THE COURT VIOLATED THE ALL
WRITS ACT AND DUE PROCESS OF LAW BY ISSUING A PERMAMENT
INJUNCTION AGAINST LOCAL 207 AND THE SENIOR ACCOUNTANTS
WITHOUT PROVIDING THEM NOTICE AND A HEARING BEFORE ISSUING
THAT INJUNCTION?
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A. MAY THE COURT DENY LOCAL 207 AND THE SENIOR ACCOUNTANTS
ASSOCIATION THE RIGHT TO INTERVENE IN THIS ACTION ON THE
GROUNDS OF TIMELINESS WHERE LOCAL 207 AND THE SENIOR
ACCOUNTANTS MOVED TO INTERVENE WITHIN TWENTY FOUR DAYS
AFTER THIS COURT FIRST ISSUED ITS INJUNCTION AGAINST THEM?

B. MAY THE COURT DENY LOCAL 207 AND THE SENIOR ACCOUNTANTS
ASSOCIATION THE RIGHT TO INTERVENE IN THIS ACTION ON THE
GROUNDS OF TIMELINESS WHERE THE ONLY PREJUDICE THAT IS
CLAIMED IS DISSOLVING AN ORDER THAT THE COURT HAD NO
AUTHORITY TO ENTER IN THE FIRST PLACE?
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CONTROLLING OR MOST APPROPRIATE AUTHORITIES
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B. Fed.R. Civ. P, Rule 19
W.R. Grace & Co., v. Rubber Workers Local 759, 461 U.S. 757 (1983)

EEOC v. McLean Trucking Company, 525 F. 2d 1007, 1012 (6" Cir. 1975).
C. Fed.R. Civ. P., Rule 65

D. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950)
28 U.S.C. s. 1651(a)
General Building Contractors Ass’n, Inc. v. Pennsylvania, 458 U.S. 375, 399 (1982)

United States v. Int’l Brotherhood of Teamsters, 948 F. 2d 98, 104-105 (2d Cir.1992)

I
A. Michigan Assoc. for Retarded Citizens v. Smith, 657 F 2d 102 (6™Cir. 1981).

Stallworth v. Monsanto Co., 558 F.2d 257 (5th Cir. 1977)

B. Coal. to Defend Affirmative Action v. Granholm, 473 F.3d 237 (6th Cir.2006)
People Who Care v. Rockford, 961 F.2d 1335 (7" Cir. 1992)

Overton v. City of Austin, 748 F. 2d 941 (5™ Cir. 1984)
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INTRODUCTION

Local 207 of the American Federation of State, County and Municipal Employees
(AFSCME) and the Senior Accountants, Analysts and Appraisers Association (SAAA) move to
intervene in this case because this Court"s November 4 Order has, without notice, hearing or
competent evidence, abrogated their collective bargaining contracts, authorized the City of
Detroit to violate the provisions of the Public Employment Relations Act, MCL 423.201, et seq.,
and restrained the locals from filing any legal actions to defend vital contractual and statutory
rights.

Local 207 and the SAAA assert that the Court had no authority to issue a preliminary
injunction—much less a permanent injunction—based on a Report by a committee composed of
a representative of the Mayor, two City Councilors, and the Chairman of the City Board of Water
Commissioners, who is an appointee of the Mayor. In essence, this Court"s order authorizes City
officials to violate state law with impunity simply because the City officials have stated in an
unsworn report that they need that authority. The Sixth Circuit Court of Appeals and other
circuits have repeatedly reversed injunctions allowing city or state officials to violate state law
where, as here, those injunctions are based on nothing more than state officials" assertions that
they must violate state law in order to comply with federal law. Coal. to Defend Affirmative
Action v. Granholm, 473 F.3d 237, 244 (6™ Cir.2006)(court order authorizing violation of
Proposal 2 may not be based on agreement of parties). Accord. People Who Care v. Rockford,
961 F.2d 1335 (7™ Cir. 1992)(court order authorizing violations of collective bargaining contract
in order to achieve desegregation may not be based on agreement of parties); Overton v. City of
Austin, 748 F. 2d 941 (5" Cir. 1984)(court order authorizing violation of state election law in

order to comply with Voting Rights Act may not be based on agreement of the parties).
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Denying intervention to AFSMCE Council 25, to Local 207, and to the SAAA simply
compounds the error of law. It means that the Court has denied those most affected by the
unlawful order of the right to challenge that order. Itis, as Coalition to Defend Affirmative
Action held, a further violation of the Federal Rules.

In its Order denying Council 25"s motion to intervene, this Court held that the motion
was untimely. But Local 207 and the SAAA assert that this makes no sense because they—and
Council 25—are indispensable parties under Rule 19 and the Court had a clear duty to notify
and join Local 207 and the SAAA before it issued the November 4 order. Rule 65, the All Writs
Act, 28 U.S.C. s. 1651(a), and the Due Process Clause also require that Local 207 and the SAAA
be given notice by this Court before the Court issues an injunction tearing up their contracts and
abrogating their bargaining rights.

Even under Rule 24, Local 207"s and the SAAA"s motion is timely because they filed
this motion as soon as practicable after they received notice of the Court"s action and because the
prejudice claimed by the other parties is solely their supposed right to maintain the November 4
Order of this Court which the Court had no authority to issue in the first place.

As set forth in the attached declarations and in the accompanying motion to dissolve or
stay this Court"s order, the Court"s November 4 Order in fact will do nothing to advance the
cause of clean water in southeastern Michigan—a fact that Local 207 and the SAAA could have

made plain if the Court had not denied them the hearing to which they were clearly entitled.

STATEMENT OF FACTS
The facts supporting this motion are as follows. Local 207 is the largest union at DWSD,

representing approximately 1,000 employees, almost all of whom are in the DWSD. It is an
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affiliate of Council 25 and a signatory to many Master Agreements that the City and AFSCME
have entered into in the past forty years (Dec of Riehl, paras 1, 64).

The SAAA represents about 300 employees, half at the DWSD and half spread through
various other departments of the City. The SAAA is not affiliated with Council 25 or any other
federation. It has been party to numerous Master Agreements of its own with the City of Detroit
(Dec of Glaser, paras 2-6).

Both the AFSCME and the SAAA contracts provide for city-wide bargaining, city-wide
seniority, and city-wide bumping and transfer rights for employees. But under both contracts,
employees are only able to bump into classifications that they have previously held, which in
practice means that few classifications in Local 207 are even subject to city-wide bumping (Dec
of Riehl, paras 40-48, 64; Dec of Glaser, para 6).

The City never informed either Local 207 or the SAAA that it supposedly needed any of
the changes decreed by this Court"s November 4 Order in order to comply with the Clean Water
Act. So far as is now known, not once in the 44 years that the City has bargained Master
Agreements with Local 207 or the SAAA has the City or the DWSD even said to Local 207 or
the SAAA that it had to have any of the powers set forth in this Court"s November 4 Order in
order to meet the standards of the Clean Water Act (Dec of Riehl, paras 7; Dec of Glaser, paras
8-9).

Similarly, in the 37 years before Oakland and Macomb Counties filed their August 8,
2011 answers to the City"s motion to dismiss this action (R. 2374, R. 2375), Local 207 and the
SAAA were not aware of a single motion, request, or even suggestion by any party that the Court

had to void the contracts or override PERA in order to solve any of those problems (Dec of
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Riehl, para 8; Dec of Glaser, para 9).! Moreover, even after Oakland and Macomb Counties
suddenly made that suggestion, this Court"s Order of September 9, 2011 appointed a Root Cause
Committee and invited a proposal by that Committee as to what provisions of the ordinances or
contracts, if any, supposedly had to be modified. But by its clear terms, the Court"s September 9
Order did not advise Local 207 or the SAAA that there would be any proposal, much less any
order, modifying their specific contracts or their specific bargaining rights:

The Court further concludes that an effective equitable remedy to achieve sustained

compliance will require this Court to order structural changes regarding the DWSD that

will likely override the City of Detroit“s Charter, its local ordinances and/or some existing
contracts.

R. 2397, at 42-43 (emphasis added).

Indeed, Local 207 simply assumed that if such a proposal were made as to the AFSCME
contract, notice would be provided so that it could intervene and contest any provisions it found
objectionable (Dec of Riehl, para 8).

The members of the Root Cause Committee did not cure the lack of notice, even if they
had the power or responsibility to do so. They did not consult at all with the SAAA about any
provisions of its contract or any provisions of the Charter or ordinances (Dec of Glaser, paras 10-
11).

Moreover, Local 207 was able to discuss these matters with members of the Committee

only because Local 207 contacted them. Thus, two officers of Local 207 and the President of

AFSCME Local 2394 had a single telephone conversation with James Fausone, a member of the

! In those 37 years, both Local 207 and the SAAA have been generally aware of the complaints
detailed by this Court contained in various reports about the City"s personnel practices, staffing
vacancies and the like (R. 2413, Op Denying Mot to Interv by Council 25, at 2-12). But if the
unions filed motions to intervene in every court action where some report criticized City
personnel practices, they would do nothing but intervene in Court actions involving a myriad of
parties and subjects.
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Committee and the Chair of the DWSD Board. In that call, union officials suggested renewed
training and apprenticeship programs, explained that only a few of Local 207"s job classes were
subject to bumping, and assured Mr. Fausone that specific DWSD needs could be met in
supplemental negotiations. There was no discussion of overtime or promotions, union release
time or the other provisions that found their way into this Court"s November 4 Order—or of any
attempt to restructure City bargaining (Dec of Riehl, paras 10-11).

Local 207s officials also sought out and met with Charles Pugh and Gary Brown. But
both said they could not discuss the specific proposals they might make because of what they
described as a “gag order” (Dec of Riehl, para 11).

The Court"s November 4 Order was sprung on Local 207 and the SAAA on November 4.
Before that date, Local 207 knew nothing of the unsigned and unsworn confidential draft report
submitted by the DWSD that in three summary pages and a short appendix claimed that certain
provisions of the collective bargaining contracts supposedly needed to be changed (R. 2409. At
48-49). Similarly, before November 4, Local 207 did not know and had no way of knowing that
the Root Cause Committee”s November 2 Plan of Action, incorporated the DWSD plan almost in
total into its proposals (R. 2410-1). In particular, Local 207 and the SAAA did not know—and
had no way of knowing—that the Root Cause Committee claimed there were ten “problem
areas” that supposedly needed solutions, including ending city-wide seniority and bargaining,
eliminating all contractual restrictions on subcontracting, promotions and overtime, reducing the
number of classifications, and most of the other wholesale changes that the DWSD report
claimed the City needed (R. 2410-1, at 4).

Even the Root Cause Committee, however, could not muster a majority to ask this Court

to order those proposals placed into effect without bargaining (R. 2410-1, at 4). The Court took
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that action on its own by issuing an injunction on November 4, decreeing that every suggestion
of the Root Cause Committee be put into place immediately. The Court even added several
proposals that went beyond those that the DWSD had requested. Local 207 and the SAAA did
not know—and had no way of knowing—that this Court would issue a permanent injunction
without notice or hearing decreeing the immediate adoption of a plan that neither Local 207 nor
the SAAA had ever seen. Nor did the unions know, or have any way of knowing, that the Court
would restrain them from filing any grievances under the contract or legal actions in state courts
or at the Michigan Employment Relations Commission (MERC) challenging its decree or that it
would restrain the Wayne County Circuit Court and MERC—who were also not parties—from
exercising any jurisdiction over any action that purportedly affected the Court"s order (R. 2410,
at7).

Local 207 and the SAAA first learned of this Order—and of the previously confidential
DWSD Draft Report and the Committee Plan of Action—in the newspaper after the Court had
issued its order. Both contacted counsel immediately (Dec of Riehl, para 6; Dec of Glaser, paras
11-12). Counsel was in the process of drafting their motion to intervene when counsel learned
that on November 18, this Court sua sponte and without briefing or hearing, denied AFSCME
Council 25"s motion to intervene on the grounds that it was untimely (R. 2413). Local 207 and
the SAAA"s motion then had to be revised.

Local 207 and the SAAA strongly object to the procedure by which this Order was
adopted and to the substance of the Order itself. As is apparent, the Court"s Order will mean that
some City employees will lose their jobs because they have been summarily denied the seniority
that they have worked a lifetime to accrue. Other city employees will lose their promotions, their

overtime, their pay and their working conditions. As could easily be shown if the Court had held
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a hearing, none of this will lead to cleaner water. In denying those employees their rights
without a hearing, without notice and for no reason, this Court has far exceeded its powers.

For the two reasons set forth in more detail below, Local 207 and the SAAA ask this
Court to grant their motion to intervene and to dissolve or stay its November 4 Order. First,
Local 207 and the SAAA were indispensable parties under Rule 19 and this Court had no right
under Rule 19, Rule 65, the All Writs Act and Due Process to revise their contracts and
bargaining rights unless the Court first notified and joined Local 207 and the SAAA. Second, the
Court may not deny Local 207“s and the SAAA"s motion to intervene on the basis that the
motion is untimely because the two locals moved as soon as practicable after they received the
first notice of the changes that had been kept hidden from them and because the asserted
prejudice to the existing parties in this action consists solely in their illegitimate claim that they
may submit a proposal and obtain an order without any evidence, hearing or challenge from

those who oppose their proposals.

ARGUMENT
I

THE COURT MAY NOT DENY THIS MOTION TO INTERVENE ON THE
BASIS OF UNTIMELINESS BECAUSE THE COURT VIOLATED RULE 19 AND
65, THE ALL-WRITS ACT, AND THE DUE PROCESS CLAUSE BY FAILING
TO NOTIFY OR JOIN LOCAL 207 AND THE SENIOR ACCOUNTANTS
ASSOCIATION BEFORE ISSUING A A PERMANENT INJUNCTION AGAINST
THEIR CONTRACTUAL AND BARGAINING RIGHTS.

A. The Court violated Rule 19 by issuing a permanent injunction without first notifying
and joining Local 207 and the Senior Accountants Association as indispensable

parties.

“No procedural principle is more deeply imbedded in the common law than that, in an

action to set aside a lease or a contract, all parties who may be affected by the determination of
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the action are indispensable” parties. School District of the City of Pontiac, 584 F. 3d 253, 303
(2009)(McKeague, J, concurring), citing Lomayaktewa v. Hathaway, 520 F. 2d 1324, 1335 CR
Cir. 1975). As the Sixth Circuit has held for over six decades, “The general rule seems well-
settled by ...federal law...that in an action to rescind a contract all of the parties to the contract
are indispensable parties. Kentucky Natural Gas Corporation v. Diggins, 165 F. 2d 1011 (6"
Cir. 1948)(emphasis added).

The same principles have governed decrees and actions that seek to invalidate sections of
collective bargaining contracts. Wright and Miller, Federal Practice and Procedure, s. 1620, at
304. “Absent a judicial determination, the [Equal Opportunity] Commission, not to mention the
Company, cannot alter the collective bargaining agreement without the Union's consent.” W.R.
Grace & Co., v. Rubber Workers Local 759, 461 U.S. 757, 771 (1983). For almost four decades,
the Sixth Circuit has thus held that a union is an indispensable party in an action that asserts that
provisions of the union®s contract are interfering with the ability of a company to comply with
the federal equal employment statutes. EEOC v. McLean Trucking Company, 525 F. 2d 1007,
1012 (6™ Cir. 1975).

The terms of Rule 19 itself make clear that Local 207 and the SAAA (and Council 25)
that the Court had an obligation to notify them before it considered any proposals to revise their
collective bargaining contracts or their bargaining rights with the City:

(1) Required Party. A person who is subject to service of process and whose joinder will
not deprive the court of subject-matter jurisdiction must be joined as a party if:

*khkk

(B) that person claims an interest relating to the subject of the action and is so situated
that disposing of the action in the person's absence may:

(1) as a practical matter impair or impede the person's ability to protect the interest; or
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(ii) leave an existing party subject to a substantial risk of incurring double, multiple, or
otherwise inconsistent obligations because of the interest.

(2) Joinder by Court Order. If a person has not been joined as required, the court must
order that the person be made a party. A person who refuses to join as a plaintiff may be
made either a defendant or, in a proper case, an involuntary plaintiff.

Fed. R. Civ. P., Rule 19 (emphasis added).

The mandatory language in Rule 19 makes clear that it was the Court’s obligation to
enter an order notifying and joining the unions as parties and thus to provide them an opportunity
to be heard on the extraordinary relief that it considered. The Court thus cannot deny
intervention on the basis of untimeliness where the Court itself breached its clear obligation to
join or at least serve Local 207, the SAAA and other indispensable parties in a timely fashion.

B. The Court violated Rule 65 by issuing a permanent injunction against Local 207

and the Senior Accountants without first notifying and providing them a hearing
on that request for an injunction.

The United States Supreme Court has repeatedly held that “The fundamental requisite of
due process of law is the opportunity to be heard.” Mullane v. Central Hanover Bank & Trust
Co., 339 U.S. 306, 314 (1950)(Jackson, J.). That right has “...little reality or worth unless one is
informed that the matter is pending and can choose for himself whether to appear or default,
acquiesce, or contest.” 1d.

As set forth above and in the attached declarations of John Riehl and Susan Glaser,
before November 4, neither the Root Cause Committee nor this Court advised either Local 207
or the SAAA of any of the changes that the Root Cause Committee proposed to this Court. Dec
of Riehl, paras 6-13; Dec of Glaser, paras 10-11. Indeed, no motion for such relief was ever
filed. The Court simply issued the order sua sponte.

There was obviously no need for such precipitous action. This case has been pending for

37 years—and no one had ever before suggested that the relief requested on pages 6 and 7 of this
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Court"s order was necessary in order to comply with the Clean Water Act. Indeed, the Root
Cause Committee, which had 60 days to come up with its plan, did not ask for such immediate
relief. The Court simply did it—and it has offered no reason—»because there is none—that the
employees who supposedly must work under this Order for years to come are not entitled to 60
minutes” notice before the Court destroys their seniority rights and contracts.

Rule 65 requires a hearing before the Court may issue a preliminary injunction. Indeed,
even if action is required immediately—which is obviously not the case here—the moving party
must show by affidavits the need for immediate relief and its attempts to contact those parties
whose conduct is to be restrained. Fed. R. Civ. P., Rule 65 (b)(1). None of that was done here.
The Committee filed its report and the Court sua sponte issued an order without complying with
either Rule 19 or Rule 65.

C. The Court violated the All Writs Act and the Due Process Clause by issuing a

permanent injunction against Local 207 and the Senior Accountants Association

without first notifying them and providing them a hearing on any request for such
relief.

The Clean Water Act provides no basis for this Court"s order invalidating union contracts
and restraining the unions from taking any action to enforce their contracts. Moreover, even if
there was a statutory basis for the relief—and none has been cited—there is no evidence or even
claim that the unions or their members have ever done anything to justify such relief because
there is no evidence that they have ever done anything to pollute the water. Indeed, as set forth
in the attached Declaration of John Riehl, they have done everything in their power to stop the
pollution in the face of massive City defiance and corruption (Dec of Riehl, paras 14-32).

The All Writs Act, 28 U.S.C. s. 1651(a), also provides no such jurisdiction. The Supreme
Court has directly held that the All Writs Act provides support only for “minor and ancillary

relief against a party that has not violated the substantive provisions in question. General

10
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Building Contractors Ass’n, Inc. v. Pennsylvania, 458 U.S. 375, 399 (1982)(Rehnquist, J.).
Moreover, before granting even that relief, the All Writs Act requires the Court to act in a
manner “agreeable to the usages and principles of the law.” Due process and fair and timely
notice of claims and an opportunity to be heard are the most fundamental of the “usages and
principles” of American law. Mullane, 339 U.S. at 314, See also Martin v. Wilks, 490 U.S. 755,
761- 762 (1989)(the rule that one cannot be bound where he is not a party is part of our “deep-
rooted historic tradition that everyone should have his day in court”). Thus, the courts have
repeatedly held that a district court may not issue orders against non-parties under the All-Writs
Act without affording due process of law to those non-parties, including fair notice of proposed
actions and an opportunity to be heard in opposition to those actions. United States v. Int’l
Brotherhood of Teamsters, 948 F. 2d 98, 104-105 (2d Cir.1992).

The Court"s November 4 Order does not comply with Rules 19 and 65, with the All Writs
Act or with the fundamental requirements of Due Process of law. This Court should take a step
towards curing those breaches of law by granting the unions® motion to intervene and by
granting the accompanying motion to dissolve or stay this Court"s November 4 Order.

1]

THE COURT SHOULD GRANT LOCAL 207 AND THE SAAA’S MOTION TO
INTERVENE AS OF RIGHT UNDER RULE 24.

A. Timeliness is the only possible reason for denying intervention of right under Rule
24.

Rule 24 provides that the Court must grant a party the right to intervene in an action
under the following conditions:

On timely motion, the court must permit anyone to intervene who:

(2) claims an interest relating to the property or transaction that is the subject of the
action, and is so situated that disposing of the action may as a practical matter impair or

11
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impede the movant's ability to protect its interest, unless existing parties adequately
represent that interest.

Fed. R. Civ. P., Rule 24(a).

There simply is no question that this Court"s order not only impairs but essentially
destroys both the contracts and the bargaining rights of the employees. Nor is there any question
that no existing party may be relied upon to protect the interests of the union and the employees
in this matter. Indeed, the existing parties to the Committee—the City and the DWSD—are the
unions" direct adversaries. The sole question at issue is thus timeliness.

B. Local 207 and the SAAA"s motion to intervene for the purpose of defending their
contractual and bargaining rights is clearly timely.

As this Court held in its Opinion denying Council 25s motion to intervene, the Sixth
Circuit has set forth the following factors to be considered in assessing timeliness:

Timeliness is to be determined from all the circumstances. [citation omitted] Among the
other circumstances to be considered are these: (1) the purpose for which intervention is
sought, [citation omitted]; (2) the length of time preceding the application for
intervention during which the proposed intervenor knew or reasonably should have
known of his interest in the case, [citation omitted] Stallworth v. Monsanto Co., 558 F.2d
257, 264 (5th Cir. 1977); (3) the prejudice to the original parties due to the proposed
intervenor's failure after he knew of or reasonably should have known of his interest in
the case promptly to apply for intervention, [citation omitted] Culbreath v. Dukakis, 630
F.2d 15, 21 (1st Cir. 1980) and (4) the existence of unusual circumstances militating
against or in favor of intervention, Culbreath, supra, 24 and Stallworth, supra, 266.

Michigan Assoc. for Retarded Citizens v. Smith, 657 F 2d 102, 105 (6"Cir. 1981).

As set forth in the attached answer, Local 207 and the SAAA intervene solely for the
purpose of protecting their contracts and their right to bargain on a city-wide basis. In its
Opinion, this Court denied Council 25s motion to intervene because, it said, the union should
have been put on notice that its contracts were at risk by a variety of reports issued over the

preceding 37 years, and, at the least by statements in the Court"s September 9 Order (R. 2413, at
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2-13). As will be seen, in neither period did Local 207 or the SAAA (or Council 25) have any
notice that the Court planned to revise their contracts, much less in the radical way that the Court
did in its sua sponte order of November 4.

Beginning with the period before September 9, this Court cited numerous past reports
stretching back over many years complaining of lack of training, short staffing, tardiness in
filling promotional and other vacancies, and the like. R. 2413, at 3-11. But neither Local 207
nor the SAAA had objections to those concerns. Nor did they have any reason to suppose that
those concerns could somehow be distorted into claims that their contract or their bargaining
rights had to be abrogated in order to address those concerns. Indeed, as the Court"s own
recitation of the past history of this case shows, before the Oakland and Macomb County
answers in August 2011, no party in this case had ever asked for or even suggested that the
Court should issue an order amending contracts or the bargaining obligations set by state law.
R. 2413, at 3-11. Unless Local 207 and the SAAA are to be required to move to intervene every
time a party complains about City personnel practices or contracts—in which case they would do
nothing but intervene in court cases—the Court"s own history makes clear that Local 207 and the
SAAA had no notice that they needed to intervene to protect their contract or bargaining rights
before September 2011 at the earliest.

Nor did they acquire such notice on September 9. As quoted above, the Court"s order on
that day asked for a proposal and said that the Court might require that a plan override some
provisions of some contracts. But there is not a word suggesting that the any provision of Local
27 or Council 25%s contract would be affected, nor, still less, that the contract covering the
accountants, data processing and similar personnel would be affected. Nor was there any

warning that this Court would issue sua sponte orders if such a proposal were made.
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The first notice that Local 207 and the SAAA had of the draconian proposals that the
Root Cause Committee suggested—and that this Court expanded—was on November 4, when
this Court published the DWSD Draft Plan, the Root Cause Committee"s Plan of Action and its
Order at the same time. Even if the Court had not breached Rules 19 and 65 and the All Writs
Act by such a procedure, it cannot keep its plans secret until the day it issues its order and then
claim that the unions" intervention is untimely because they failed to anticipate what the Court
had kept secret.

In ruling to the contrary on Council 25"s motion to intervene, the Court denied
intervention because the union supposedly adopted a “wait-and-see” stance and because
intervention at this supposedly late date would unduly prejudice the existing parties. See R.
2413, Op Denying Interv., at 27, citing Michigan Association, supra. We shall deal below with
the claimed prejudice, but before doing so, it is clear that the Court"s reliance on this case in
finding untimeliness is badly misplaced.

In Michigan Association, AFSCME moved to intervene after the original parties had
negotiated a final settlement agreement and a resulting court decree. AFSCME did not allege—
and the decree did not contain—a single provision abrogating or limiting any of AFSCME’s
contractual or statutory rights in any way. ld. See also the terms of the decree itself, which are
reported at Michigan Association for Retarded Citizens v. Smith, 475 F. Supp. 990 (E.D. Mich.
1979). AFSCME intervened for the stated purpose of protecting the “career futures”—i.e.,
future employment—of its members, which it said were jeopardized by the core provisions of the
settlement agreement itself, which provided for a large reduction in the residents at the Plymouth
Center and the creation of a system of residential treatment centers that was not included in the

state civil service. Michigan Association, 657 F. 2d at 105.
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In Michigan Association, there was no claim—as there is here—that AFSCME
intervened for the limited purpose of protecting its contractual and bargaining rights after an
action focused on other issues suddenly changed into an attack on AFSCME"s contract or its
bargaining rights. But Michigan Association did cite—and expressly rely on—such a case. See
Michigan Association, citing Stallworth, supra. In that case, the Fifth Circuit held that a district
court had abused its discretion in denying intervention to white employees of a paper mill who
claimed that their seniority rights had been impaired precisely because the existing parties and
the court had kept secret their negotiations to replace a departmental seniority system with a
plant-wide system. Stallworth, 558 F. 2d at 264-267.

The same is true here. This Court cannot at the same time give no notice as to which
contracts and which provisions of those contracts might be affected—and then hold that
intervention is untimely because unions failed to anticipate that their contract might be entirely
gutted by a plan and a consent order that they had never seen.

C. Intervention will cause no prejudice to the legitimate interests of any existing party.

Finally, this case differs sharply from Michigan Association in another and even more
fundamental way. In that case, the existing parties claimed that intervention would prejudice
their interests in implementing a legitimate settlement that did not require the state to violate any
of its own laws and that did not affect any legal rights that AFSCME, other unions or any third
party might have. In this case, however, the only prejudice claimed is to an agreement that was
suddenly incorporated in an order in a way that is entirely illegitimate.

There simply is no question that a sua sponte order incorporating a private agreement to
violate state law is an illegitimate settlement. As set forth above, the Court issued it without

giving notice to indispensable parties under Rule 19, without complying with Rule 65, and
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without complying with the All Writs Act. Even without two of those violations—and even with
the presence of the state"s Attorney General, who professed agreement with the interests of the
proposed intervener—the Sixth Circuit nevertheless reversed the district court"s entry of an order
based on the agreement of the parties and remanded with instructions to grant intervention for
the following reasons:

The order does not contain any discussion of the federal-law grounds for granting an

injunction. It does not contain any evidentiary findings concerning the need for

immediate relief. And it does not address the four factors for granting a preliminary
injunction: the Universities" likelihood of success on the merits of their cross-claim; the
risk of irreparable injury to affected parties with or without the preliminary injunction;
and the public interest.

Coal. to Defend Affirmative Action, 473 F. 3d at 244.

In a case that is even more directly on point, the Seventh Circuit reversed a district
court"s order restraining some seniority provisions of the teachers" collective bargaining contract
on the basis of an agreement between the minority plaintiffs and the school board that such an
order was necessary in order to achieve the desegregation of the public schools. The Circuit held
that the district court could not issue such an order without competent evidence beyond the mere
agreement of parties who had a vested interest in enlarging their own authority:

When the parties to a decree seek to enlarge their legal entitlements-to grant themselves

rights and powers that they could not achieve outside of court-their agreement is not

enough. We held in Dunn v. Carey, 808 F.2d 555, 560 (7" Cir.1986) that a local
government may not use a consent decree to eliminate a requirement under state law that
it conduct a referendum before issuing construction bonds. Many persons bridle at
restrictions that state law and their own prior agreements create and sincerely believe that
the public would be better off in the absence of these constraints. More than this belief,
and more than the *“consent” of the person seeking liberation from the obligation, is
necessary to alter or avoid it.

People Who Care v. Rockford Bd. of Educ., 961 F.2d 1335, 1337 (7" Cir. 1992).

The Fifth Circuit twice followed the same principle by reversing injunctions issued by

district courts that allowed local officials to violate state election laws because they claimed that
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was the only means by which they could comply with the federal VVoting Rights Act. The Fifth

Circuit held that:
Courts must be especially cautious when parties seek to achieve by consent decree what
they cannot achieve by their own authority. Consent is not enough when litigants seek to
grant themselves powers they do not hold outside of court. People Who Care v. Rockford
Bd. of Educ., 961 F.2d 1335, 1337 (7" Cir.1992). For example, a local government may
not use a consent decree to avoid a state law requiring a referendum before the issuance
of construction bonds. Dunn v. Carey, 808 F. 2d 555, 560 (7" Cir.1986).

League of United Latin American Citizens, Council No. 4434 v. Clements, 999 F.2d 831,
846 (5" Cir. 1993). Accord. Overton v. City of Austin, 748 F.2d 941 (5" Cir.1984).

Indeed, the Fifth Circuit held, “When presented with a proposed judgment, the [district] court
»must not merely sign on the line provided by the parties,” but must instead assure that there is
an independent evidentiary foundation for the order. 1d.

Unlike in Michigan Association and similar cases, the existing parties cannot claim any
prejudice from the fact that the intervening parties would be allowed to challenge an order that
never should have been entered in the first place. Indeed, the parties can be saved a trip to
Cincinnati by simply granting the motion, dissolving the November 4 Order, and setting this

matter down for the hearing that should have occurred before the Order was ever entered.
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CONCLUSION

For the reasons stated, Local 207 and the SAAA ask that their motion to intervene be

granted and that for the reasons set forth in the accompanying motion the November 4 order be

dissolved or, in the alternative, stayed pending hearing or appeal.

Dated: November 28, 2011

By the proposed interveners Local 207 and the SAAA"s
attorneys,
SCHEFF, WASHINGTON & DRIVER, P.C.

s/George B. Washington

GEORGE B. WASHINGTON (P 26201)
JOYCE P. SCHON (P73362)

645 Griswold - Suite 1817

Detroit, Michigan 48226

313-963-1921
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that he served a copy of the foregoing motion, brief, and

attached exhibits on the parties of record by filing the document under the Court"s ECF system.

s/George B. Washington
GEORGE B. WASHINGTON (P 26201)

Dated: November 28, 2011
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